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THE MARKETING OF HEDGE FUNDS IN THE U.K.: 






This article examines the new U.K. regulation – as amended after the transposition of the Alternative Investment Fund Managers Directive (AIFMD)​[2]​ – on the marketing of units or shares of domestic and foreign hedge funds​[3]​. Its purpose is to assess whether the U.K. legislature and regulator have found a business-friendly way to transpose the AIFMD which is able to maintain the typical attractiveness of the hedge funds domestic market​[4]​.
Therefore, it is necessary to examine, firstly, the U.K. regulation on collective investment schemes, then, the new legislation on the alternative investment funds​[5]​ as recently amended, and, finally, the rules on the marketing of units or shares of unregulated collective investment schemes and qualified investor schemes​[6]​. In fact, it seems possible to include the majority of hedge funds, on the one side, within one of the two U.K. categories of the unregulated collective investment schemes​[7]​ or qualified investor schemes​[8]​, and, on the other side, within the new EU legal category of the alternative investment funds​[9]​. More specifically, it is possible to argue that hedge funds in the U.K. are usually established as unregulated collective investement schemes or qualified investors schemes, (depending on the business model chosen by the managers), that are in turn considered as alternative investment funds from the EU perspective.   
	This subject appears particularly interesting both from a legal and financial point of view, as the U.K. is one of the most important markets in the world for alternative investment funds​[10]​, in particular for hedge funds, and that is also due to its innovative and business-friendly regulation.  





2. The U.K regulation as amended after the transposition of the AIFMD: introduction 

	The U.K. legislature transposed into the internal system the AIFMD by issuing The Alternative Investment Fund Managers Regulations 2013​[11]​ (Regulations 2013) that introduced into the domestic legislation the new legal categories of AIFs and AIFMs. Regulations 2013 also amended a number of other acts, including The Financial Services and Markets Act 2000 (FSMA 2000) and The Regulated Activities Order 2001 (RAO 2001).

2.1. Hedge funds, collective investment schemes and alternative investment funds: what is their relationship in the U.K.?

Firstly, it is necessary to clarify what hedge funds are from a regulatory point of view, given that only in this way it is possible to understand what rules apply to them, particularly to the marketing of their units or shares in the U.K.
The issue arises from the fact that there is no legal or statutory definition of hedge funds in the U.K. system. It is possible, however, to observe that generally, they are considered as collective investment schemes, so called CISs, under section 235 FSMA 2000, because usually they have all the requirements described in the definition under that section​[12]​.
In the U.K. there are four main categories of CISs: 1) authorised open-ended investment companies (so called OEICs) under FSMA 2000 section 236, 2) authorised unit trust schemes (so called AUTs) under FSMA 2000 section 237, 3) overseas recognised schemes under FSMA 2000 sections 264​[13]​, 270​[14]​ and 272​[15]​, 4) unregulated collective investment schemes (so called UCISs).  
OEICs and AUTs have to be authorised by the Financial Conduct Authority (FCA) and can be established as retail schemes or as schemes reserved for qualified investors (so called qualified investors schemes or QISs). Differently, the overseas recognised schemes, as constituted abroad, need to be simply recognised by the FCA in order to be offered to the general public, whilst UCISs, as unregulated, do not need any authorisation of the FCA​[16]​. 
QISs are defined as authorised funds which are intended only for professional clients and for retail clients who are sophisticated investors and high net worth investors​[17]​. As schemes reserved for qualified investors, they can benefit from a more relaxed set of rules governing their operation and in particular their investment powers than for retail schemes​[18]​. As a legal effect, they can invest in any specified investment named in the Regulated Activities Order 2001, in real property, in precious metals and commodities​[19]​.
UCISs, instead, are schemes characterised by the fact that their operator has not applied for or obtained FCA authorised or recognised scheme status. As a consequence, they are not generally subject to FCA rules on the operation of collective investment schemes. Therefore, these schemes may not be promoted to the general public (including through advises sales). It follows that authorised persons may only promote units or shares of UCISs to an investor who falls within one of the categories in COBS 4.12 or an exemption in the Financial Services and Markets Act 2000 (Promotion of Collective Investment Schemes) Exemptions Order 2001 (PCIS Order)​[20]​. In other words, they are neither subject to the release of an authorisation order by the FCA nor to the limits of investment and in borrowing laid down in the FCA Handbook COLL​[21]​.
These are the main reasons why hedge fund managers usually establish their funds in the U.K. as UCISs​[22]​ or, less often, as QISs​[23]​, depending on the business model adopted. In fact, given that they need to be free to short sell, to borrow by using the leverage, and to buy derivatives, these vehicles are the only suitable ones for doing so.
The regulatory effect flowing from the fact that the regimes of QISs and UCISs offer more freedom than the others in choosing the investment policies to perform is that they cannot be offered to the general public​[24]​, namely to all the types of investors, including ordinary retail investors​[25]​. 
From the EU legislation perspective, it is possible to observe that only OEICs and AUTs can be established as UCITSs benefiting from the UCITSD European passport​[26]​, while, on the contrary, it seems, according to the rationale behind the AIFMD, that every U.K. scheme not established conforming to the UCITS Directive has to be considered and treated as an AIF​[27]​. This means that all the U.K. schemes which are non-UCITS compliant are AIFs and can benefit from the European passport under the AIFMD, allowing them to be offered to professional investors in other Member States​[28]​.   
Thus, from the opposite point of view, if it is true that every type of U.K. scheme belonging to all the above mentioned categories can be established as an AIF, it is important to remark that the majority of the U.K. hedge funds, falling into the categories of the unregulated collective investment schemes or qualified investors schemes, will be considered as U.K. AIFs​[29]​. 
Furthermore, regulation 3 of Regulations 2013 introduces the same definition of AIF​[30]​ provided by the AIFMD; however, it is interesting to note that regulation 2 adds some new concepts. In particular, it defines the “authorised AIF” as: “a) an authorised unit trust scheme, b) an authorised contractual scheme, or c) an authorised open-ended investment company” as defined in section 237(3) of the FSMA 2000 and the “UK AIF” as an AIF which “a) is an authorised AIF, or b) is not authorised or registered in an EEA State, but has its registered office or head office in the United Kingdom”. 
The reason for these clarifications seems to lie in the setting of the U.K. regulation on the collective investment schemes within which the alternative investment funds are included. By matching the definition of Regulations 2013 with the ones of FSMA 2000 on collective investment schemes it is possible to argue that U.K. QISs fall into both the categories of “authorised AIFs” and “U.K. AIFs” under regulation 2 of Regulation 2013, whilst U.K. UCISs only fall into the category of “U.K. AIFs” not authorised or registered in an EEA State, but with registered office or head office in the United Kingdom. QISs, in fact, need to be authorised by the FCA and as CISs authorised in the U.K. are considered as “U.K. AIFs”. U.K. UCISs, instead, are not authorised by the FCA, and, typically, are not authorised or registered abroad, being established in the U.K. where they have their registered office or head office. This means that they are “U.K. AIFs” as established in the U.K.

2.1.1. The potential investors in QISs and UCISs

Given that usually, in the U.K., hedge funds are established as QISs or UCISs, it is also relevant to understand the kind of investors who can invest in them.
	To answer this question it is useful to look at the clients categorisation made by the FCA in its Handbook COBS, according to which it is possible to distinguish among: 1) retail clients, 2) professional clients, and 3) eligible counterparties. 
	A retail client is a client who is not a professional client or an eligible counterparty​[31]​. Additionally, the FCA has distinguished within this category​[32]​: a) sophisticated investors​[33]​, b) high net worth investors​[34]​, and c) ordinary retail investors​[35]​.
Professional clients are instead: a) per se professional clients​[36]​ and b) elective professional clients​[37]​.
Finally, elegible counterparties can be: a) per se eligible counterparties​[38]​ and b) elective eligible counterparties​[39]​. 
By analysing the rules issued by the FCA in COBS 4.12, as amended in 2014​[40]​, it is possible to argue that investors who can invest in QISs and UCISs are: 1) retail clients who are sophisticated investors, both certified sophisticated investors and self-certified sophisticated investors​[41]​, 2) retail clients who are high net worth investors​[42]​, 3) professional clients, and 4) eligible counterparties. 
It follows that ordinary retail investors cannot invest in QISs and UCISs, as these financial products can be too risky and complex and therefore inappropriate for them​[43]​.

2.2. Alternative investment fund managers and managers of hedge funds in the U.K.
	
Before the transposition of the AIFMD, according to FSMA 2000 and RAO 2001, depending on the business model, managers of hedge funds established as UCISs had to be authorised by the FSA (now FCA) to perform some of the following specified activities: dealing as a principal, arranging deals in investments, management functions, investment advice​[44]​. 
Due to the transposition of the AIFMD, now the activity of “managing an AIF” is treated as a regulated activity under the FSMA 2000 and the RAO 2001 in the same way as the activity of “mananging UCITS”​[45]​. 
In fact, on the one hand, in FSMA 2000, there is the general prohibition under section 19 precluding anyone other than an authorised person or an exempt person from carrying on regulated activities, and on the other, in RAO 2001 (as amended by Regulations 2013) in addition to the activity of “managing a UCITS” now there is also the activity of “managing an AIF”​[46]​. 
Therefore, persons who want to perform this activity need to be authorised by the FCA for “managing AIF”.
FSMA 2000 (Permission to Carry on Regulated Activities), RAO 2001 (section 51ZC), and article 5 of Regulations 2013​[47]​ regulate the release of this authorisation.
Looking at the hedge funds sector it seems possible to say that the new regulatory framework represents a relevant change, given that the U.K. managers that manage and market AIFs now need to be authorised as AIFMs for “managing AIF” by the FCA​[48]​. As a consequence, according to the FCA’s point of view, many managers who before the transposition of the AIFMD were authorised for managing investment had to apply in order to be re-authorised for “managing AIF”​[49]​.
Also very important is the part of Regulations 2013 concerning the external valuer and the depositary, because they represent very innovative provisions as, before transposing the AIFMD, in the U.K. system nothing similar existed regarding the hedge funds established as UCISs​[50]​. In fact, in the past, the managers were authorised mostly for management functions or investment advice, so it was not necessary to appoint an independent custodian of the fund’s assets and an external valuer for calculating the net asset value of the fund.

3. The marketing of units or shares of domestic and foreign hedge funds in the U.K.

Since the majority of the U.K. hedge funds falls into the legal categories of AIFs, on the one hand, and UCISs or QISs, on the other, in order to understand which rules are to apply to the marketing of their units or shares it is relevant to analyse both the regulations on the marketing of AIFs – including in Regulations 2013 – and the one concerning the marketing of units or shares of UCISs or QISs – including in FSMA 2000, PCIS 2001, FPO 2005 and COBS.
It seems to be appropriate to begin with the analysis of the regulation on the marketing of AIFs under articles 49 and subsequent of Regulations 2013. In this context, regulation 45 provides the same explanation of the concept of “marketing” introduced by the Directive​[51]​, clarifying that “an AIFM markets an AIF when the AIFM makes a direct or indirect offering or placement of units or shares of an AIF managed by it to or with an investor domiciled or with a registered office in an EEA State, or when another person makes such an offering or placement at the initiative of, or on behalf of, the AIFM​[52]​”. On the contrary, regulation 47 states that “regulations 49 to 51 do not apply to an offering or placement of units or shares of an AIF to an investor made at the initiative of that investor​[53]​”. This means that in the cases of so called reverse solicitation Regulations 2013 does not apply.
	The cases of marketing regulated by Regulations 2013 are: 
- marketing of units or shares of U.K. and EEA AIFs by full-scope EEA AIFMs (regulation 49 and regulation 54); 
- marketing of units or shares of U.K. and EEA AIFs by full-scope UK AIFMs (regulation 50 first row and regulation 54); 
- marketing of units or shares of non-EEA AIFs by full-scope UK AIFMs (regulation 50 second row and regulation 57);
- marketing of units or shares of non-EEA AIFs by full-scope EEA AIFMs (regulation 50 third row and regulation 57); 
- marketing of units or shares of U.K., EEA and non-EEA AIFs by small third country AIFMs (regulation 50 fourth row and regulation 58); 
- marketing of units or shares of U.K., EEA and non-EEA AIFs by third country AIFMs (regulation 50 fifth row and regulation 59);
- marketing of units or shares of U.K., EEA and non-EEA AIFs to retail clients (regulation 49 and regulation 54). 
Given that the passport regime is not yet available for non-EU AIFMs and non-EU AIFs, the U.K. legislature, with regard to them, regulates only the cases of private placement. It follows that the distinction that can be made is between the cases of marketing with a passport of U.K. and EEA AIFs by U.K. and EEA AIFMs, on the one hand, and, on the other hand, the cases of marketing through the private placement regime of all kinds of AIFs performed by non-EEA AIFMs and of non-EEA AIFs performed by every kind of AIFM.
It is unlikely that the U.K. legislature, which recently transposed the AIFMD into the domestic system, will modify the internal regulation immediately after leaving the Union. It is therefore highly probable all the following rules will continue to be in place even in the foreseeable future.

3.1.1. The marketing of units or shares of AIFs performed by full-scope U.K. AIFMs

The first case regulated by regulation 50 is the one of a full-scope U.K. AIFM​[54]​ that markets in the U.K. units or shares of U.K. and EEA AIFs​[55]​.
	To do so, the AIFM has to apply to the FCA. If the Authority approves the application​[56]​, it must inform the AIFM, and where the AIF concerned is an EEA AIF, even the competent authority of the AIF. If it proposes to refuse the application, it must give written notice to the AIFM concerned, stating the reasons for the proposed refusal​[57]​. 
	The case of marketing of units or shares of EEA AIFs performed by full-scope U.K. AIFMs is the first example of use of the EU passport in order to sell in the U.K. units or shares of foreign EEA AIFs​[58]​.
In contrast, a full-scope U.K. AIFM​[59]​, under regulation 50 and regulation 57, may market in the U.K. units or shares of non-EEA AIFs, if it has notified the FCA in accordance with regulation 57​[60]​, and the Authority has not suspended or revoked the AIFM’s entitlement to market the AIF. In this case, it is also necessary that the following conditions required by regulation 57 are met: (a) the AIFM complies with the requirements of the directive​[61]​; (b) appropriate cooperation arrangements for the purpose of systemic risk oversight and in line with international standards are in place between the FCA and the supervisory authorities of the third country where the AIF is established, in order to ensure an efficient exchange of information that enables the FCA to carry out its duties in accordance with the directive; (c) the third country of the AIF is not listed as a Non-Cooperative Country and Territory by the Financial Action Task Force​[62]​.
	The difference between the cases of marketing with a passport of U.K. and EEA AIFs and the case of marketing through the private placement regime of non-EEA AIFs performed by a full-scope U.K. AIFM is that in the latter it is necessary that cooperation agreements between the Authorities are in place and that the third country has legislation conforming to the international standards in the field of anti-money laundering and the fight against the financing of terrorism. Additionally, in this second case compliance with the rules of the Directive about the depositary is not necessary, even if the AIFM has to appoint independent and external entities for carrying out the activities of cash flow monitoring, management of the cash accounts, safe-keeping of the fund’s assets, management of the units or shares of the fund, control of the net asset value calculation and execution of the AIFM instructions​[63]​.

3.1.2. The marketing of units or shares of AIFs performed by full-scope EEA AIFMs

Regulation 49 of Regulations 2013 regulates the case in which a full-scope EEA AIFM​[64]​ markets in the U.K. to professional investors units or shares of U.K. and EEA AIFs​[65]​ with a passport. To do so, it needs the FCA to have received a notice by the regulator of the EEA AIFM Country.
In particular, in this case the mechanism of the European passport, introduced by the AIFMD, works directly, so it is not necessary for the EEA AIFM to give written notification to the FCA of your intention to market its AIFs in the U.K., because this notification is provided to the FCA directly by the Authority of its Member State​[66]​.
Instead, in order to market in the U.K. units or shares of third country AIFs​[67]​, a full-scope EEA AIFM, under regulation 50 and regulation 57, has to notify the FCA about its intention. In addition, the following conditions need to be met: (a) the AIFM complies with the requirements of the directive​[68]​; (b) appropriate cooperation arrangements for the purpose of systemic risk oversight and in line with international standards are in place between the the competent authority of the full-scope EEA AIFM and the supervisory authorities of the third country of the AIF, in order to ensure an efficient exchange of information that enables the competent authority to carry out its duties in accordance with the directive; (c) the third country of the AIF is not listed as a Non-Cooperative Country and Territory by the Financial Action Task Force​[69]​.
As in the case of non-EEA AIFs marketed by U.K. AIFMs, the above mentioned further conditions have to be met, but compliance with the rules of the Directive concerning the depositary is not requested​[70]​.

3.1.3. The marketing of units or shares of AIFs performed by third country AIFMs

Under regulation 50 and regulation 59, a third country AIFM​[71]​, that is not a small AIFM, may market in the U.K. units or shares of U.K., EEA, and non-EEA AIFs, if it has notified the FCA and the Authority has not suspended or revoked the AIFM’s entitlement to market the AIF. However, regarding non-EEA institutions, some further conditions are required by the regulations, namely: “(a) the AIFM is the person responsible for complying with the implementing provisions relating to the marketing of the AIF; (b) the AIFM complies with the requirements of Articles 22 to 24 of the directive in so far as such provisions are relevant to the AIFM and the AIF to be marketed​[72]​; (c) if applicable, the AIFM complies with Part 5 in relation to the AIF to be marketed​[73]​; (d) appropriate cooperation arrangements for the purpose of systemic risk oversight and in line with international standards are in place between — (i) the FCA and, if applicable, the competent authority of the other EEA State where the AIF is established, and (ii) the supervisory authorities of the country where the third country AIFM is established and, if applicable, of the third country where the AIF is established, in order to ensure an efficient exchange of information that enables the FCA and, if applicable, the other competent authority to carry out its duties in accordance with the directive; (e) the country where the third country AIFM and, if applicable, the third country AIF is established is not listed as a Non-Cooperative Country and Territory by the Financial Action Task Force”.
This is the transposition of article 42 of the AIFMD and it, currently, represents the only gateway allowing third country AIFs and AIFMs to access the EU market through the U.K.
	Less strict is the regulation regarding small third country AIFMs​[74]​, intending to market units or shares of their AIFs (both EEA and non-EEA) in the U.K. In fact under regulation 50 and regulation 58 they may market in the U.K. units or shares of U.K., EEA and non-EEA AIFs if they have notified the FCA and the the Authority has not suspended or revoked the AIFMs’ entitlement to market the AIF. In this case, the only further conditions requested by regulation 58 are that: “(a) the AIFM is the person responsible for complying with the implementing provisions relating to the marketing of the AIF; and (b) the AIFM is a small third country AIFM”​[75]​.
It means that it is not necessary for agreements between the FCA and the Authorities of the third country of the AIFM and of the third country of the AIFs to be in place. 
This provision is very interesting because it represents a clear example of a balanced compromise between the need for regulation in order to protect the investors and the internal market and the need to leave the financial players as free as possible. The U.K. legislature, considering that small third country AIFMs, due to their limited size, are not able to have a strong impact on the domestic market in terms of systemic risks and investor protection, has deemed it appropriate to give them the possibility to access the internal market, even if the forementioned agreements are not in place​[76]​. 
It is reasonable to expect that the effect of this provision will be that in the U.K. market it will be easier than in other European countries to also find units or shares of EEA and non-EEA AIFs managed by small AIFMs established in non-EU jurisdictions that do not have agreements in place with European Member States. 
This means that the U.K. can be, for AIFs with small non-EU AIFMs of this type, the gateway to Europe.  

3.1.4. The marketing of units or shares of AIFs to retail investors

	The U.K. legislature has used the freedom granted by the AIFMD to allow the AIFs to be marketed even to retail investors​[77]​.
	According to regulation 49, a full-scope EEA AIFM may market in the U.K. units or shares of U.K. and EEA AIFs to retail investors if: a) the FCA has received a regulator’s notice in relation to the marketing of the AIF in accordance with Schedule 3 to the FSMA 2000, or b) the same Authority has approved the marketing in accordance with regulation 54 and has not suspended or revoked that approval. In this second case, the AIFM has to apply to the FCA to get the approval to market in the U.K. the units or shares of its AIF. It means that the authorisation of the FCA is necessary.
	At the same time, it seems possible to argue that, in principle, also U.K. AIFMs can market units or shares of U.K. and EEA AIFs to retail investors, since this case is similar to the one regulated by regulation 49. For the same reason, it should also be allowed for U.K. and EEA AIFMs marketing to retail investors units or shares of non-EEA AIFs, and to non-EEA AIFMs marketing to retail investors units or shares of U.K., EEA and non-EEA AIFs.
	However these cases need to be interpretated in accordance with the general rules concerning the financial promotion and the promotion of collective investment schemes under FSMA 2000, namely the promotion of investment funds to the general public, which will be analysed in the following paragraph.

3.2. The U.K. regulation on the marketing of units or shares of unregulated collective investment schemes and qualified investors schemes

	Given that usually hedge funds are established as UCISs, and sometimes as QISs, it is also important to analyse the regulation on the marketing of units or shares of these kind of collective investment schemes. 
	This is confirmed by article 46 of Regulations 2013, that acts as a link between the new rules of the AIFMD and the general provisions of FSMA 2000 regarding the restrictions on financial promotion and the restrictions on promotion of collective investment schemes. It states that “where a person may market an AIF under regulation 49, 50 or 51—
(a) to the extent that such marketing falls within section 21(1) (restrictions on financial promotion) or 238(1) (restrictions on promotion) of the Act, the person may market the AIF to a retail investor only if the person does so without breaching the restriction in that section;
(b) to the extent that any activity falling within section 21(1) or 238(1) of the Act does not amount to marketing by an AIFM or an investment firm for the purposes of this Part, the restriction in that section applies to the person”.
	This means that, because UCISs and QISs cannot be offered to the general public​[78]​, the person who markets AIFs established as UCISs and QISs has to pay attention to the targets of the selling, avoiding making the offering to the general public.   
	The key legislation is set out in: a) FSMA 2000, b) FPO 2005, c) PCIS 2001, and d) FCA Handbook COBS.
Section 21 FSMA 2000 prohibits a person acting in the course of business from communicating​[79]​ an invitation​[80]​ or inducement​[81]​ to engage in investment activity, unless: a) he is an authorised person, or, b) the content of the communication is approved by an authorised person, or, c) the communication falls within an applicable exemption. The exemptions are set out in the Financial Promotion Order 2005 (FPO), and the most important are related to: a) Investment professionals​[82]​, b) One-off non-real time communications​[83]​, c) Certified high net worth individuals​[84]​, d) High net worth companies, unincorporated associations​[85]​, and e) Self-certified sophisticated investors​[86]​.
It follows that an unauthorised person, such as a hedge fund established as UCIS, must not in the course of business communicate an invitation or inducement to engage in an investment activity in the U.K., unless an exemption of FPO applies​[87]​.
Additionally, section 238 of FSMA 2000 contains restrictions on the promotion of collective investment schemes to the general public. It provides that “an authorised person must not communicate an invitation or inducement to participate in a collective investment scheme”. However subsection (4) of the same section adds that the prohibition does not apply in relation to: (a) an authorised unit trust scheme; (b) a scheme constituted by an authorised open-ended investment company; or (c) a recognised scheme​[88]​.
Furthermore, other exemptions to this prohibition are set out in Financial Services and Markets Act 2000 (Promotion of Collective Investment Schemes Exemptions) Order 2001 and in COBS 4.12. The most important exemptions laid down in PCIS 2001 are related to: a) investment professionals, b) one-off non-real time communications, c) certified high net worth individuals, d) high net worth companies, unincorporated associations, e) self-certified sophisticated investors, whilst the most important exemptions laid down in COBS 4.12 are related to: a) certified high net worth investors​[89]​, b) non-retail clients​[90]​, c) certified sophisticated investors, d) self-certified sophisticated investors​[91]​.
It follows that an authorised person, such as the U.K. manager of a hedge fund established as UCIS or QIS, may only promote its fund to an investor who falls within one of the categories in COBS 4.12 or according to an exemption set out in the Financial Services and Markets Act 2000 (Promotion of Collective Investment Schemes) (Exemptions) Order 2001 (PCIS Order). 
Regarding the case of AIFs established abroad it instead seems possible to argue that they need to get by the FCA the status of recognised schemes under sections 270 or 272 of FSMA 2000 in order to be promoted to the general public in the U.K.​[92]​. 




	This article argues that the U.K. legislature and the FCA have found a balanced legislative compromise between the typical anglo-saxon business-friendly approach and the overregulating EU one to regulate the marketing of hedge funds, which should be able to continue attracting investors and financial players.
	This compromise can be recognised in some legislative and regulatory choices made by the legislature and regulator. In this way, it seems possible to assess the decision to allow AIFMs to sell units or shares of AIFs to retail investors. The same rationale can be found behind the rules allowing managers and investment firms to sell units or shares of UCISs and QISs to every kind of investor with the exception of the ordinary retail investors, namely, investors without financial skills and therefore in need of protection​[95]​.
	This means that, on the one hand, the U.K. legislature allows the AIFMs to sell units or shares of AIFs also to retail investors, by using the freedom given by the Directive, and on the other hand, the FCA created the subcategory of the ordinary retail investors, in relation to which it is forbidden to sell these complex and (potentially) risky financial products. It follows that, if the AIF is not a UCIS or a QIS, it can be sold to any investor (also ordinary retail investors), whilst if it is a UCIS or a QIS, it is necessary that it falls inside the exemptions laid down in FPO 2005, PCIS 2001, and COBS 4.12, and, at any rate, its shares or units cannot be sold to ordinary retail investors. This interpretation concerns both U.K. and foreign investment funds. However, in this second case, it is necessary that the FCA, according to sections 270 and 272 of FSMA 2000, assesses the structure of the foreign fund in order to understand whether or not it falls within the domestic categories of UCISs or QISs. In fact, only by getting the status of recognised schemes, AIFs established abroad can be offered in the U.K. to the general public​[96]​. 
Even the provisions concerning the selling of units or shares of AIFs performed by small third country AIFMs seem to have a business friendly rationale, as these managers can access the U.K. market without legislative barriers. Due to these rules the U.K. can carry on in being the main European financial market, where it is possible to buy units or shares of AIFs (both EU and non-EU) managed by small third country AIFMs coming from any jurisdictions. 
It follows that, due to the internal regulation and to the new EU passport regime given to EU AIFs managed by EU AIFMs, the U.K. system can become an increasingly more interesting financial centre in which it will be possible to find units or shares of many different hedge funds marketed freely to investors considered able to assess by themselves the complexity of these products and where many AIFMs interested in selling units and shares of AIFs on the EU market will be domiciled.
In other words, even if the U.K. Government was diametrically opposed to the adoption of the AIFMD, the new rules concerning the passport and the efforts of the legislature and the FCA to find a compromise to maintain a business friendly system seem able to allow the U.K. financial market of hedge funds to develop further. The data concerning the marketing activity of AIFMs in the Union confirm that, by highlighting that the U.K. is the favourite European market for non-EU entities (managers and funds)​[97]​ and that many UK AIFMs have already started enjoying the benefits of the EU passport selling their AIFs in the other EU Member States​[98]​. 
But at the same time, it is also important to underline that in the future the decision of the U.K. to leave the Union can have an impact on this sector.
In fact, so far the AIFMD passport regime has been available just for EU AIFMs and AIFs. The ESMA published two advices​[99]​ and one opinion​[100]​ about the potential extension of this regime to non-EU entities, but the Commission has not yet decided whether or not to extend this benefit to third countries.
This means that by leaving the European Union the U.K. entities could lose the opportunity to freely access its market.
There are two possible solutions in order to continue to take advantage of the passport rights. The U.K. could become an EEA country since in this case the current regime will continue to be in place; in alternative, the U.K. could negotiate a new specific agreement providing the same opportunity.
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^30	  “AIF means a collective investment undertaking, including investment compartments of such an undertaking, which:(a) raises capital from a number of investors, with a view to investing it in accordance with a defined investment policy for the benefit of these investors; and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^32	  FCA, Policy Statement “Restrictions on the retail distribution of unregulated collective investment schemes and close substitutes”, June 2013.
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^35	  The defintion of “ordinary retail investors” is provided in FCA, Policy Statement “Restrictions on the retail distribution of unregulated collective investment schemes and close substitutes”, June 2013, according to which “they are retail clients who are neither sophisticated investors nor high net worth individuals. These are the investors of ordinary means and experience who make up the vast majority of retail market in the U.K. Such investors are at particular risk in relation to inappropriate promotion of QISs and UCISs”.
^36	  A per se professional client, according to COBS 3.5.2. “is (I) an entity required to be authorised or regulated to operate in the financial markets. The following list includes all authorised entities carrying out the characteristic activities of the entities mentioned, whether authorised by an EEA State or a third country and whether or not authorised by reference to a directive: (a) a credit institution; (b) an investment firm; (c) any other authorised or regulated financial institution; (d) an insurance company; (e) a collective investment scheme or the management company of such a scheme; (f) a pension fund or the management company of a pensionfund; (g) a commodity or commodity derivatives dealer; (h) a local; (i) any other institutional investor; (II) in relation to MiFID or equivalent third country business a large undertaking meeting two of the following size requirements on a company basis: (a) balance sheet total of EUR 20,000,000; (b) net turnover of EUR 40,000,000; (c) own funds of EUR 2,000,000; (III) in relation to business that is not MiFID or equivalent third country business a large undertaking meeting anyof the following conditions: (a) a body corporate (including a limited liability partnership) which has (or any of whose holding companies or subsidiaries has) (or has had at any time during the previous two years) called up share capital or net assets of at least £5 million (or its equivalent in any other currency at the relevant time); (b) an undertaking that meets (or any of whose holding companies or subsidiaries meets) two of the following tests: (i) a balance sheet total of EUR 12,500,000; (ii) a net turnover of EUR 25,000,000; (iii) an average number of employees during the year of 250; (c) a partnership or unincorporated association which has (or has had at any time during the previous two years) net assets of at least £5 million (or its equivalent in any other currency at the relevant time) and calculated in the case of a limited partnership without deducting loans owing to any of the partners; (d) a trustee of a trust (other than an occupational pension scheme, SSAS, personal pension scheme or stakeholder pension scheme) which has (or has had at any time during the previous two years) assets of at least £10 million (or its equivalent in any other currency at the relevant time) calculated by aggregating the value of the cash and designated investments forming part of the trust's assets, but before deducting its liabilities; (e) a trustee of an occupational pension scheme or SSAS, or a trustee or operator of a personal pension scheme or stakeholder pension scheme where the scheme has (or has had at any time during the previous two years): (i) at least 50 members; and (ii) assets under management of at least £10 million (or its equivalent in any other currency at the relevant time); (f) a local authority or public authority.(IV) a national or regional government, a public body that manages public debt, a central bank, an international or supranational institution (such as the World Bank, the IMF, the ECP, the EIB) or another similar international organisation;(V) another institutional investor whose main activity is to invest in financial instruments (in relation to the firm’s MiFID or equivalent third country business) or designated investments (in relation to the firm’s other business). This includes entities dedicated to the securitisation of assets or other financing transactions”.
^37	  According to COBS 3.5.3. “a firm may treat a client as an elective professional client if it complies with (1) and (3) and, where applicable, (2):(1) the firm undertakes an adequate assessment of the expertise, experience and knowledge of the client that gives reasonable assurance, in light of the nature of the transactions or services envisaged, that the client is capable of making his own investment decisions and understanding the risks involved (the “qualitative test”);(2) in relation to MiFID or equivalent third country business in the course of that assessment, at least two of the following criteria are satisfied: (a) the client has carried out transactions, in significant size, on the relevant market at an average frequency of 10 per quarter over the previous four quarters; (b) the size of the client's financial instrument portfolio, defined as including cash deposits and financial instruments, exceeds EUR 500,000; (c) the client works or has worked in the financial sector for at least one year in a professional position, which requires knowledge of the transactions or services envisaged; (the “quantitative test”); and(3) the following procedure is followed: (a) the client must state in writing to the firm that it wishes to be treated as a professional client either generally or in respect of a particular service or transaction or type of transaction or product; (b) the firm must give the client a clear written warning of the protections and investor compensation rights the client may lose; and (c) the client must state in writing, in a separate document from the contract, that it is aware of the consequences of losing such protections”.
^38	  According to COBS 3.6, per se eligible counterparties are: “(1) an investment firm; (2) a credit institution; (3) an insurance company; (4) a collective investment scheme authorised under the UCITS Directive or its management company; (5) a pension fund or its management company; (6) another financial institution authorised or regulated under EU legislation or the national law of an EEA State; (7) an undertaking exempted from the application of MiFID under either Article 2(1)(k) (certain own account dealers in commodities or commodity derivatives) or Article 2(1)(l) (locals) of that directive; (8) a national government or its corresponding office, including a public body that deals with the public debt; (9) a central bank; (10) a supranational organisation”.
^39	  According to COBS 3.6, “a firm may treat a client as an elective eligible counterparty if: (1) the client is an undertaking and: (a) is a per se professional client (except for a client that is only a per se professional client because it is an institutional investor under COBS 3.5.2 R (5)) and, in relation to business other than MiFID or equivalent third country business: (i) is a body corporate (including a limited liability partnership) which has (or any of whose holding companies or subsidiaries has) called up share capital of at least £10 million (or its equivalent in any other currency at the relevant time); or (ii) meets the criteria in the rule on meeting two quantitative tests (COBS 3.5.2 R (3)(b)); or (b) requests such categorisation and is an elective professional client, but only in respect of the services or transactions for which it could be treated as a professional client; and (2) the firm has, in relation to MiFID or equivalent third country business, obtained express confirmation from the prospective counterparty that it agrees to be treated as an eligible counterparty”.
^40	  It has been amended after the issue by FCA, of the Policy Statement “Restrictions on the retail distribution of unregulated collective investment schemes and close substitutes”, June 2013.
^41	  But in this second case only if the firm making the promotion considers that the product is likely to be suitable for that client following a preliminary assessment of the client’s profile and objectives; see COBS 4.12.4R(5) Cat. 9).
^42	  But only if the firm making the promotion considers that the product is likely to be suitable for that client following a preliminary assessment of the client’s profile and objectives; see COBS 4.12.4R(5) Cat. 2).  
^43	  See FCA, Policy Statement “Restrictions on the retail distribution of unregulated collective investment schemes and close substitutes”, June 2013, who states that the risks inherent in the structure of UCISs and QISs means that “they are unlikely to be suitable for ordinary retail investors and should only be promoted in the retail market to high net worth and sophisticated investors”.
^44	  See D. Gabbert, Hedge Funds, London, 2008, p. 2; see also M. Cornish – I. Mason, International Guide to Hedge Fund Regulation, London, 2009, p. 484, and A. Duncan – E. Curtain – M. Crosignani, Alternative regulation: the directive on alternative investment fund managers, in Capital Markets Law Journal, 2011, Vol. 6. No. 3, p. 330.
^45	  Before the implementation of the AIFMD, the activity of managing collective investment schemes different to UCITS fell into the category of “managing investment” (RAO, art. 37) and/or “advising” (RAO, art. 53); in this way see E. Lomnicka, Collective Investments Schemes, in Financial Services Law, III Edition, edited by G. Walker – R. Purves – M. Blair, Oxford, 2014, p. 886. 
^46	  According to Section 51ZC of RAO 2001, “a person manages an AIF when the person performs at least risk management or portfolio management for the AIF”. 
^47	  It lists the requisits the applicant has to meet in order to obtain the permission by the FCA to manage AIFs and summarises the information that has to be provided to the Authority. Under Article 5 (8) of the Regulations 2013, “an application is complete for the purposes of paragraph (4) or (7) if it contains— (a) information on the persons effectively conducting the business of the applicant; (b) information on the identities of the applicant’s shareholders or members, whether direct or indirect, that have qualifying holdings and on the amount of those holdings; (c) a programme of activity setting out the organisational structure of the applicant, including information on how the applicant intends to comply with its obligations under implementing provisions relating to Chapter 2 (authorisation of AIFMs), Chapter 3 (operating conditions for AIFMs), and Chapter 4 (transparency requirements) of the directive and, where applicable, Chapter 5 (AIFMs managing specific types of AIF), Chapter 6 (rights of EEA AIFM to market and manage EEA AIFs in EEA States), Chapter 7 (specific rules in relation to third countries) and Chapter 8 (marketing to retail investors) of the directive; (d) information on the remuneration policies and practices of the applicant that have been or will be adopted pursuant to implementation provisions relating to Article 13 of the directive; (e) information about the investment strategies, including the types of underlying funds if the AIF is a fund of funds, and the applicant’s policy as regards the use of leverage, and the risk profiles and other characteristics of the AIFs the applicant manages or intends to manage, including information about the EEA States or third countries in which AIFs are established or are expected to be established; and (f) information on where the master AIF is established if an AIF that the applicant manages or intends to manage is a feeder AIF”. Under Article 5 (8) of the Regulations 2013, “an application is complete for the purposes of paragraph (4) or (7) if it contains— (a) information on the persons effectively conducting the business of the applicant; (b) information on the identities of the applicant’s shareholders or members, whether direct or indirect, that have qualifying holdings and on the amount of those holdings; (c) a programme of activity setting out the organisational structure of the applicant, including information on how the applicant intends to comply with its obligations under implementing provisions relating to Chapter 2 (authorisation of AIFMs), Chapter 3 (operating conditions for AIFMs), and Chapter 4 (transparency requirements) of the directive and, where applicable, Chapter 5 (AIFMs managing specific types of AIF), Chapter 6 (rights of EEA AIFM to market and manage EEA AIFs in EEA States), Chapter 7 (specific rules in relation to third countries) and Chapter 8 (marketing to retail investors) of the directive; (d) information on the remuneration policies and practices of the applicant that have been or will be adopted pursuant to implementation provisions relating to Article 13 of the directive; (e) information about the investment strategies, including the types of underlying funds if the AIF is a fund of funds, and the applicant’s policy as regards the use of leverage, and the risk profiles and other characteristics of the AIFs the applicant manages or intends to manage, including information about the EEA States or third countries in which AIFs are established or are expected to be established; and (f) information on where the master AIF is established if an AIF that the applicant manages or intends to manage is a feeder AIF”.
^48	  In addition, given that the units (or shares) of AIFs fall within the category of the “specified investments” under the RAO 2001, activities carried out by way of business concerning units of AIFs, such as dealing in units as principal or agent, arranging deals in units, managing assets belonging to another which include units, safeguarding and administering such assets and advising on the merits of investment in particular units are considered as regulated activities.
^49	  According to the FCA website, “a number of fund managers in the U.K., before the implementation of AIFMD, held a permission to manage investments. It is likely that some of these firms, dependent on business models, will need to be re-authorised under the AIFMD to operate as AIF managers. These may include: a) MiFID firms carrying out portfolio management and/or risk management for EEA funds that are not UCITS funds or funds located offshore in third-country jurisdictions, such as the US and Cayman Islands; and b) operators of collective investment schemes that are not UCITS funds carrying out portfolio management and/or risk management in-house”.
^50	  See D. Gabbert, Hedge Funds, London, 2008, passim.
^51	  The concept of “marketing” is described by the AIFMD as a direct or indirect offering or placement at the initiative of the AIFM or on behalf of the AIFM to or with investors domiciled or with registered office in the EU. This means that the so-called reverse solicitation or passive marketing, whereby an EU professional investor invests in an AIF on its own initiative, does not represent a marketing activity under the AIFMD.
^52	  The same regulation also adds that “an investment firm markets an AIF when it makes a direct or indirect offering or placement of units or shares of the AIF to or with an investor domiciled or with a registered office in an EEA State at the initiative of, or on behalf of, the AIFM of that AIF”.
^53	  It is important to stress that regulation 47 is named “Marketing at the initiative of the investor”, which means reverse solicitation.
^54	  It is, under the Regulations 2013, a “UK AIFM which has a Part 4A permission to carry on the regulated activity of managing an AIF and is not a small authorised UK AIFM”.
^55	  EEA AIF means, under the Regulations 2013, an AIF which: “(a) is authorised or registered under the applicable national law in an EEA State other than the United Kingdom; or (b) is not authorised or registered in an EEA State, but has its registered office or head office in an EEA State other than the United Kingdom”.
^56	  The application has to be done in accordance with regulation 54, providing such information as the Authority may reasonably require for the purpose of determining the application itself.
^57	  If the FCA decides to refuse the application, it must give written notice to the AIFM concerned, informing the AIFM of its right to refer the matter to the Tribunal; and the AIFM may refer the matter to the Tribunal.
^58	  Theoretically Brexit could have an indirect impact also on these cases, as the passport regime does not apply to non-EU countries, but the U.K. legislature could decide to continue allowing EEA entities to freely access the domestic market.
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